PROFESSIONAL SERVICES AGREEMENT

THIS AGREEMENT (hereinafter referred to as the “Agreement”) is made and entered into on the day and year set forth below by and between the TOPPENISH SCHOOL DISTRICT, a Washington public corporation (hereinafter referred to as the “TSD” or the “District”) and  ___________________________________, a [corporation] [sole proprietorship] [limited liability company] (hereinafter referred to as "Contractor").

WHEREAS, the District desires to have certain services performed, which require highly specialized skills and other supportive capabilities; and


WHEREAS, the Contractor represents that the Contractor is qualified and possesses sufficient skills, experience, and the necessary capabilities, including the technical and professional expertise where required, to perform the services set forth in this Agreement;


NOW, THEREFORE, in consideration of the terms, conditions, covenants, and performance contained herein, the parties agree as follows:

I.  DURATION OF AGREEMENT

This Agreement shall be effective commencing ____________________, 2011, and shall expire on ______________________________, 201____, or upon completion of the attached Scope of Work, whichever is sooner.  This Agreement may be terminated by either party, for any reason, upon ten (10) days' written notice to the other party.  This Agreement may be extended or amended with the prior written agreement of the parties.

II.  SCOPE OF WORK
2.1
The Contractor shall provide professional services in accordance with the Scope of Work attached hereto as Exhibit “A” and incorporated herein by this reference as though fully set forth.
   2.2
The Contractor shall determine the manner in which the services are to be performed, and the specific hours necessary to fulfill the Contractor's obligations pursuant to this Agreement.

III.  COMPENSATION AND METHOD OF PAYMENT

For professional services, in consideration of the Contractor’s satisfactory performance of the Scope of Work in Exhibit A as determined by the District Superintendent/designee, the District will pay the Contractor as follows:


3.1
The Contractor’s total compensation will be the sum of _____________________________________________ DOLLARS ($_______________.00)

OR:

3.1
For the Contractor's professional services described in the attached Scope of Work, the District will pay the Contractor at the rate of __________________________ DOLLARS ($___________.00) per hour, not to exceed a total contract amount of ______________________________ DOLLARS ($___________.00).  

3.2
All payments will be made to the Contractor upon receipt of signed, itemized monthly invoices from Contractor.  Every invoice must show the name of the Contractor or Contractor’s staff member providing services under the Agreement, the days worked, and the hours worked.  All invoices must be sent to the Toppenish School District, Attention: Accounts Payable, 306 Bolin Drive, Toppenish WA  98948.  The Business Manager or designee shall review each invoice, and may approve and submit them for payment.  Payment will be made within sixty (60) days of receipt of Contractor's invoice.  The District may, in its sole discretion, withhold payments owed to the Contractor for services rendered if the Contractor fails to satisfactorily comply with any of the terms and conditions in this Agreement and/or the Scope of Work.

IV.  RELATIONSHIP OF PARTIES

It is understood by both parties that the Contractor is an independent contractor, and not an employee of the District.  The District will not provide to Contractor any fringe benefits, including but not limited to health insurance benefits, unemployment benefits, paid vacation, or any other employee benefit.  The Contractor shall be solely responsible for any and all local, state, or federal withholding taxes, social security or self-employment taxes, business and occupation taxes, or any other tax obligation/s which arise from compensation received pursuant to this Agreement.  The District shall maintain such worker's compensation insurance coverage as is required under the laws of the State of Washington.  The Contractor shall provide a completed W-9 form to the District at the time of executing this Agreement.
V.  AUTOMOBILE INSURANCE AND USE OF AUTO

The Contractor shall not use an automobile to perform any part of this Agreement unless said automobile has in full force and effect automobile insurance against public liability for bodily injury and property damage with minimum single limits of $100,000 per person/$300,000 per incident, and uninsured motorist insurance with minimum combined limits of $100,000.  In the event that the Contractor decides to use an automobile in the performance of this Agreement, the Contractor shall deliver to the Business Manager a certificate evidencing this coverage within seven (7) days after the execution of this Agreement.  The Contractor shall not transport any other persons in any automobile while engaged in the performance of duties set forth in this Agreement.  A violation of this paragraph shall be a material breach of this Agreement.

VI.  COMPLIANCE WITH LAWS AND REGULATIONS/NONDISCRIMINATION

In performing this Agreement, the Contractor agrees to comply with all federal, state, and local laws, ordinances, and regulations, including standards for licensing, certification, and operation of facilities, programs, accreditation, and licensing of individuals, and any other standards or criteria as described in this Agreement to ensure the quality of services provided.  The Contractor further agrees to comply with federal and state laws prohibiting discrimination in employment and delivery of services, including the Americans with Disabilities Act of 1990, as now or hereafter amended.
VII.  CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBIITY AND VOLUNTARY EXCLUSION – LOWER TIER COVERED TRANSACTIONS

This certification is required by the Department of Education regulations implementing Executive Order 12459, Debarment and suspension, 34 CFR Part 85, for all lower tier transactions meeting the threshold and tier requirements stated at Section 85.110(1). 


(1)  The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its principals are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or agency.


(2)  Where the prospective lower tier participant is unable to certify to any of the statements in this certification, such prospective participant shall attach and explanation to this proposal and/or Agreement.

VIII.  CONTRACTS AND AGREEMENTS

Any and all contracts or agreements, proposals, partnerships, interlocal agreements, memoranda of understanding, subcontracting, or other actions taken pursuant to the provisions of this Agreement which would bind the District legally and/or encumber public funds shall be reviewed and approved in writing by the Superintendent or designee prior to entering into such agreements.

IX.  INDEMNIFICATION/HOLD HARMLESS

Any and all services rendered or performed pursuant to this Agreement will be rendered or performed entirely at the Contractor's own risk.  The Contractor expressly agrees to indemnify and hold harmless the District and all of its officers, agents, representatives, employees, successors, transferees and assigns, from any and all liability, loss, or damage it may suffer as a result of claims, demands, legal actions, or damages to any and all persons or property, including costs or judgments against the District which result from, arise out of, or are in any way connected with the services to be performed by the Contractor pursuant to this Agreement, with the exception of injuries and/or damages which are proximately caused by the negligence of the District.

X.  ESTABLISHMENT AND MAINTENANCE OF RECORDS/OWNERSHIP OF INFORMATION

10.1
The Contractor agrees to maintain books, records, documents, and accounting procedures and practices which accurately reflect all direct and indirect costs related to the performance of this Agreement.  As a private individual working with a public entity, the Contractor may also be subject to RCW 42.56, the Washington Public Disclosure Act,  and agrees to maintain a system of files and indices to comply with RCW 42.56, which can be accessed by the public during normal business hours.  The Contractor also agrees that the District and/or its designee shall have full and complete access to any and all records during the term of this Agreement.  The Contractor shall submit any report required by the District for state or federal audit purposes. 

10.2
It is agreed that unless previously copyrighted by the Contractor or unless Contractor's proprietary information is used to complete the attached Scope of Work, all documents and materials generated, received, distributed, or used by the Contractor in the course of providing services pursuant to this Agreement shall become and shall remain the property of the District.  In the event this Agreement is terminated or expires, the Contractor shall, within thirty (30) days after such termination or expiration, return to the District all books, records, documents, and all other materials related to the Contractor's performance of this Agreement.
XI.  GENERAL TERMS AND CONDITIONS

11.1
Entire Agreement.
The parties agree that this Agreement is the complete expression of the terms and conditions hereto, and any oral representations or understandings not incorporated herein are excluded.  The parties agree that any modification of this Agreement must be in writing and signed by both parties.

11.2
Severability.
If any part, paragraph, section or provision of this Agreement is adjudged to be invalid by a court of competent jurisdiction, such term or provision shall be read out of this Agreement and shall not affect the validity of any remaining section, part or provision of this Agreement, nor give rise to any cause of action by either party against the other, and the remainder of this Agreement shall be valid and enforceable to the fullest extent permitted by law.

11.3
Waiver of Contractual Right.
The failure of either party to enforce any provision of this Agreement shall not be deemed as a waiver or limitation of that party's right to subsequently enforce and compel strict compliance with every provision of the Agreement.

11.4
Non-Assignability.
This Agreement shall not be assigned or transferred by the Contractor, directly or indirectly, (including subcontracting) without the prior written consent of the District.  The District shall have sole discretion in determining if it will approve any such assignment or transfer.

11.5
Choice of Law/Venue/Attorney's Fees.     This Agreement shall be governed and interpreted under the laws of the State of Washington.  In the event litigation is commenced to enforce any of the terms or provisions of this Agreement, the parties agree that the venue of such action shall be in a court of competent jurisdiction in Yakima County, Washington. In the event of litigation concerning any of the terms and provisions of this Agreement, the substantially prevailing party shall be entitled to receive all of its attorney's fees, court costs, and litigation expenses.

XII.  NOTICES


Except as otherwise provided, any notice required under this Agreement shall be made by written notice and sent to the other party by first-class mail, postage prepaid, at the addresses below, or to any agent designated in writing by either party.  Notices shall be deemed received three (3) days after the date of the postmark.  Notice shall be sent to the parties as follows:

Toppenish School District


____________________________________________________
Business Manager



____________________________________________________
306 Bolin Drive



____________________________________________________
Toppenish, WA  98948


____________________________________________________
(509) 865-4455



CONTACT PHONE: _____________________________________
XIII.     CLEARANCES, FINGERPRINTING, BACKGROUND CHECKS

13.1
The Contractor and any of Contractor's employees, subcontractors or representatives who will have unsupervised access to students must pass a criminal background check through the Washington State patrol criminal identification system under RCW 43.43.830 through RCW 43.43.834, 10.97.030 and 10.97.050 and through the Federal Bureau of Investigation.  Such background check must be paid for in advance by the Contractor before contract execution.  The record check shall include a fingerprint check using a complete Washington State criminal identification fingerprint card.  The Contractor shall remove from the services any employee or other person who has engaged in such actions, or who the District reasonably considers objectionable, at no cost to the District.  Failure to comply with these requirements is grounds for immediate termination of the Agreement.

13.2
The Contractor shall not utilize any employee who has pled guilty to or been convicted of any of the following crimes:   The physical neglect of a child under RCW Chapter 9A.42;  The physical injury or death of a child under RCW Chapter 9A.32 or 9A.36; Any homicide offense;  Sex offenses under RCW 9A.44;  Sexual exploitation of a child under RCW Chapter 9.68A;  Sexual offenses under RCW Chapter 9A.44 where a minor is the victim; Promoting prostitution and indecent exposure under RCW Chapter 9A.88; The sale or purchase of a minor child under RCW 9A.64.030;  Residential burglary under RCW 9A.52; Any theft involving a firearm;  Any arson under RCW 9A.48; Any felony drug or firearm offense; Any other Class A felony; Any felony involving domestic violence; and Kidnapping in the first or second degrees under RCW 9A.40; Communicating with a Minor for Immoral Purposes (RCW 9.68A), Sexual Misconduct With a Minor in the Second Degree (RCW 9A.44.096); Custodial Sexual Misconduct in the Second Degree (RCW 9A.44.170); Failing to Register As a Sex Offender (RCW 9A.44.130(12)(b);  Stalking (RCW 9A.46.110); Assault 4th Degree Domestic Violence (RCW 9A.36.041); Malicious Mischief Domestic Violence (RCW 9A.48.090); Driving While Under the Influence of Intoxicating Liquor and/or Drugs (RCW 46.61.502); Furnishing Liquor to Minors (RCW 66.44.270); Criminal Mistreatment in the Third Degree (RCW 9A.42.035); Criminal Mistreatment in the Fourth Degree (RCW 9A.42.037); Reckless Endangerment (RCW 9A.36.050); and any crime of domestic violence as defined in RCW 10.99.020(5).
XIV.  EXECUTION


This Agreement, or amendments hereto, shall be executed on behalf of each party by its duly-authorized representative of each party.  This Agreement, or any amendment hereto, shall be deemed adopted upon the date of execution by said duly-authorized representatives of the parties.

DATE: __________________

TOPPENISH SCHOOL DISTRICT




By:_________________________________________________





       JOHN M. CERNA, Superintendent/Designee
DATE: _________________

______________________________________




_______________________________________





_____________________________, Contractor
DATE: __________________                            Approved as to form:





__________________________________________





DIRECTOR/PRINCIPAL
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