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Looking towards the futyre . . .

Who will take care of our koved one
after we are no longer able to do so?

Wil my loved one be able to maintain a decent
quality of life?
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A. Does my loved one need a
Guardian?

(a) Can he/sha make Ilfe decisions?

(b}  Can he/she make financial decisions?

{¢)  Can he/she take care of his/har own
monay?

{dy  Can hefshe make medical or dental
decisions?

(&) Can he/she live alone?

If the answer to any of thase questions Is No,
consider having a guardlan appointed.
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In New York State,a person is considerad an adult

- upon reaching the age of 18
- whether or no! they suffer from a disability

- decisions about health care, finances, elc. are discussed

only with the Individual.

- healthcare professionals are not required to include a
parent or sibling in these conversations.

B. What does a guardian do?

1. makes the kind of decisions a garant would make
to insure the welfare of the disabled person.

2. makes decisions about where the individual lives,
insures that he has good medical and dental care,
takas care of the individual’ s finances and handles
other medical, financial and life decisions

3. Healthcare professionals, financial institutions and
others are required to discuss the individual’ 5 affalrs
with a guardian.

4. Guardians should permit the individual lo make as
many decisions as the parson can make with
guidance from the guardian,
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C. How does someone become a
guardian?

1. By filing a special simplified proceading for thase
who have intellectual and developmental disabillties
called a 17A Guardianship in Surrogate’ s Court.

2, Cenlification of two doctors is required.

3. The procedurs Is not difficult -filing lees ara
minimal; It s paper intensive and technical.

4. A standby guardian and alternate standby may
also be appointed

5. Fingerprint checks are required for
the guardians and adults who live In
the guardians household,

6. A decree and Letters of
Guardianship are issued to the
guardian. This document should be
kept In a safe place and the guardian
should take a copy of it with them
when dealing with medical
practitioners, etc.

Article 81 Guardianships

1. Petition is filed with the Supreme
Court.

2. Fulltrial is held with the alleged
incapacitated person in attendance.

3. No medical evidence is permitted.
4. Can be used for anyone.,
5. Very expensive.




D. Guardianship for the Unexpected:
What Happens if...?

1. What i 2 distant relative dies Bnd isaves monsy directly to

the handicapped person? A disablad person cannol have more
than $2000 iri assals

A guardian can set up a special needs trust for the funds
presarving tha individual’ s aligibility for govemnment banefis.

2. What if tha child are in a car accident or suffers some other
injury?

Only a guardian can commence a lawsuit on behalf of tha
cisabled person.

Transition to Adulthood - Age 18 &
21

Government Benefits - Supplemental Security
Income, Medicaid, Medicaid Waiver,

IDEA and Transilion Issues - What happens
when the child tumns 18

s Lifa Planning - Letter of Intent, Estate
Planning and Supplemental Needs Trusts

Government Entitlements:
S$S1 And Medicaid

+*Apply for S51 at age 18 — adult services funded by
Medicaid and want lo maximize funding.

+$1 of 551 qualifies you for Medicaid in Nassau/Suffolk.

+Apply the month in which the individual turns 18,
Funding will begin, retroactively from award date,
on the month following the month you turn 18,




Planning Starts With
The Famity - The . _ _
Estate Plan i

The Will
Advance Directives
Trusts

PITFALLS IN PLANNING

Failure to plan-analyze the famlly’ s circumstances and
put a plan into effact NOW,

Leave all assets to non disabled children with verbal
Instructions to take of your disabled child ("The Tooth
Fairy Plan”).

Allowing assels o pass directly to the disabled child
resulting in loss of entitlemants {SSI and Medicaid).

Estate Planning For Special Needs

- Decide who gets what assats

- Create a special needs trust for assets for the disabled
child

- Determine who gets SNT assets after disabled
child’ s death

Wwith minor exceptions, it is CRITICAL to have a VALID
WILL, HEALTH CARE PROXY, LIVING WILL AND
EXPANDED POWER OF ATTORNEY IN PLACE
prior death.




IF YOU DIE WITHOUT A WILL....

...AND ARE SURVIVED BY
Your Spouse only

Everything you own will
go to your spouse

IF YOU DIE WITHOUT A WILL....

...AND ARE SURVIVED BY
Your Spouse and
One or More Children

Your spouse will receive $50,000 and 1/2 of the rest
of your estate. Your remaining estate will be given
to your children by rep tation. No consideration s given te
spectal circymstances.

IF YOU DIE WITHOUT A WILL....

...AND ARE SURVIVED BY

No Spouse but
Several Children

Your property will be given Lo your
children by representation
Again, no consideration is given
to special circumstances.




WHAT IS A SUPPLEMENTAL
NEEDS TRUST?

OBRA 1993 and EPTL Sec 7-1.12 allows families of
disabled children to create a trust to provide for
supplemental needs above basic food, clothing and
shelter

If properly drafted, an SNT does not affect eligibility for
government benefits (SS51, Medicaid).

A trust Is a contract where the grantor or creator of the
trust delivers assets to a trustee to hold and use for
the benefit of the beneficiary.

Third Party SNT

Assets placed [n the trust come from a third party
(parent, grandparent)

* Can be testamentary, created In your will

Can be inter vivos, created and funded during your
lifetime

Cther family members can be named 1o receive any
assets remaining after death of disabled person.

No Medicaid pay back.

Funding can be from any asset: life insurance, 401k,
retlrement plans, etc.

Medicaid Payback (Self Settled)
SNT

Created by a parent, grandparent, guardian or Court
with funds of the disabled person (law suit procaeds
or an inheritance}

Requires Court approval where beneficiary is not
competent,

Medicaid lien must be “paid back™ at the death of the
disabled parson.




Who serves as Trustee

An age appropriate, trustad person

Has some understarnding of menay and investmant
Competent and honast

Patential Conflicis

Pooled Trusts provide professional management, cosl effactive,
provides long terrn paace of mind that your laved cne will be
cared for.

Pooled Trusts

+ A pooled trust is a trust operated by a not-for-
profit that works with individuals with
disabilities

+ AHRC Nassau, Life’ s WORC, NYSARC

+ Benelfits: naver die

professional management
experienced in government benefils

Child Suppaort, Alimony and
Government Benefits

«Child support: deemed income lo the
child unless a Court allocates the
amount of support between
children and grders payments be
made to an SNT.

*Alimony; will be deemed income
unless a Court orders payment to
an SNT.




Income Tax Issues

The trust is a taxable entity
It is a disability trust under IRS rules
Files a tax return

First $3,000 of income is exempt from
taxes

ABLE ACT

o 529A Plan

o Onset of severe disability prior o age
26

o Maximum annual contribution is
$14,000 from all sources

o Use to supplement private insurance,
employee benefits, government benefits

ABLE ACT (cont)

o Maximum in NYS $100,000

o Use for items not paid for by private
insurance, government benefits, elc.
o Never lose Medicaid, SSI suspends at

$100,000

o Medicaid payback at death of
beneficiary




REMEMBER

Planning makes all the difference —
Guardianship
Supplemental Needs Trust.
Government Benefits
Able Accounts

See financial and legal advisors to see
which options work best for you.

Saundra M. Gumerove, Esq., the mother of a
daughter with special needs, focuses her law practice 1o
serving those with special needs. Special education,
guardianship, life planning (including special needs trusts)
or government entitlements, Sandy is there to assist. Prior
to opening her private practice Sandy was counsel for a
money canter bank and served as General Counsel for a
national commercial finance company. Having practiced in
the area of special needs for over twanty years, Sandy
further serves the disability communily as a Vice Prasident
of the Board of Nassau AHRC, 8 member of the NYSARC
Executive Commiltee, Treasurer of the Brookville School
for Children, and by authoring articles of Interest 10 the
disability community. Sandy often speaks on subjects of
interast to the disability community.




